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CURRENT TOPICS 


Birthday Honours 

In the recent Birthday Honours List the outstanding 
feature for solicitors was the knighthood conferred on Mr. HUGH 
MATHESON FosTER, President of The Law Society, and 
partner in the firm of Foster, Wells & Coggins, of Aldershot. 
The position of President of The Law Society has for some 
years past been difficult and responsible. The immense growth 
since the war of departmentalism and delegated legislation 
has increased the burden on solicitors and on The Law Society, 
and the columns of the Law Society's Gazette bear monthly 
witness to the volume of public work done by the Council and 
its President. We take this opportunity of congratulating 
Mr. Foster on the great honour which has been conferred upon 
him. Another honour which will be appreciated by the legal 
profession is the knighthood conferred upon Mr. VALENTINE 
Homes, K.C., lately Junior Treasury Counsel. There are 
few names at the Bar which have been more of a household 
word among solicitors and their clerks than that of 
Mr. Valentine Holmes. One of a great legal family, he has 
enhanced its lustre as much at the English Bar as others have 
done on the Bench, and members of both branches of the 
profession will join in congratulating a great and popular 
advocate and lawyer. 


The Trinity Law Sittings 

THE Trinity Law Sittings commenced on 18th June. Up 
to 6th June 233 actions were standing for trial in the King’s 
Bench Division as against 326 last year. The long non-jury 
actions declined from 119 to 80, and the short non-juries from 
203 to 141. The causes and matters in the Chancery Division 
number 125 apart from 65 companies (winding-up) matters 
for hearing before EvERSHED, J. The figures last vear were 66 
and 43 respectively. Matrimonial Causes number 4,341 as 
against 3,440 last year. In the Divisional Court the totalnumber 
of appeals is 77, compared with 107 last year. Of these, 36 are 
in the Revenue Paper (43 last year) and appeals under the 
Pensions Appeal Tribunals Act, 1943, number 13. In the 
Court of Appeal the total is 127 (62 last year), of which 121 
are final appeals. Of these one is from the Chancery 
Division (seven last year), 60 are from the King’s Bench 
Division (31 last year), and six are from the Probate, Divorce 
and Admiralty Division (nine last year). There are 54 appeals 
from county courts (11 last year), 10 of which are workmen’s 
compensation appeals (two last year). 


The Worshipful Company of Solicitors 
TuE report of the Court of Assistants of the Worshipful 
Company of Solicitors for the year 1945-46 shows a satisfactory 
increase in membership during the year from 248 to 282. 
Court dinners have been resumed during the year, the first 
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having been held at Tallow Chandlers’ Hall on 10th April, 
at which the members entertained an equal number of 
liverymen. It is intended to hold at least two court dinners 
each year at which the liverymen will be guests of the court 
in turn. The report states that the courtesy of the Tallow 
Chandlers’ Company in placing its beautiful hall at the disposal 
of the company, and that of the Grocers’ Company in 
permitting court meetings to be held in its hall throughout 
the year, has been much appreciated, and due acknowledg- 
ment has been made to these two companies. Amongst the 
matters of professional interest considered during the year were 
delays in Government departments. This question, it is 
stated, has reached the position of a public scandal, the already 
long delay in carrying through simple registration of dealings 
at the Land Registry (now twenty-two weeks) having more 
than doubled since the question was first before the court in 
July, 1945. Complaints have also been received regarding 
unreasonable delays in the Land Charges Department, the 
Adjudication Department and, to some extent, in the Estate 
Duty Office and the Companies Registry. The Master has 
been in correspondence with these departments. The plea 
advanced by all the departments (who acknowledge the 
serious delays) is shortage of staff, and particularly of typing 
staff. The court will continue to press the matter until 
some improvement has been effected. The Master has also 
had correspondence with the President of the Probate, Divorce 
and Admiralty Division on the question of delays in the 
Divorce Registry, and it is understood that steps are in 
contemplation which will reduce these delays. Another 
matter considered was the return of the Probate Registry 
to Somerset House. The Master has been in correspondence 
with the President of the Probate, Divorce and Admiralty 
Division on the new regulations by which the transaction 
of business with the registry must be by personal attendance 
and not by post. In view of the continued shortage of staff in 
solicitors’ offices this constitutes an additional burden, 
especially as it is understood that a large proportion of the 
temporary staff recruited at Llandudno is not willing to come 
to London, so that the registry will be understaffed until 
their places are filled, with the consequent probability of 
queues of solicitors’ clerks waiting to be attended to. The 
President has promised to go into the matter again, though 
he cannot hold out any hope of an immediate change. 


The Block Grant System 


Tue “block grant” with which the Exchequer has been 
subsidising local rates since 1929 was introduced to make up 
for the loss in rates due to the de-rating of industrial, freight- 
transport and agricultural hereditaments, and the abolition 
of a number of fixed grants. The de-rating system in its 
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turn owed its origin to the fact that the heaviest burden of 
rates fell during times of industrial depression on those very 
industrial areas that could least afford to bear them. In his 
speech at the Labour Party Conference at Bournemouth 
on 14th June, the Chancellor of the Exchequer, Mr. HUGH 
DALTON, intimated that there would be a rearrangement 
of the block grant in order to recover part of the large transfer 
of expenditure from rates to taxes that would result from the 
passing of the National Health Bill. He said that the 
Minister of Health and himself were regarding the block grant 
of the future as primarily a rate equaliser with a formula 
under which the poorer authorities would get more, and the 
richer would get less, and the richest nothing at all. This 
development of the Exchequer block grant is interesting, and 
should be capable of producing beneficial results. Much will 
depend on what is meant by rich and poor authorities 
respectively. Under the system prevailing before de-rating, 
many authorities which were rich on paper valuations were 
poor during periods of depression owing to factories closing 
down and ceasing to be beneficially occupied. Any adjust- 
ment of the block grant which aims at equalising the position 
as between “rich” and “ poor” will not have to be rigid, 
but will have to be capable of speedy adaptation to ever- 
changing conditions. The formula under which the present 
block grant is distributed to the different areas according to 
their needs has been followed with increasing fidelity since 
1930, and while it is true that it takes into account such 
essential matters as density of population and percentages 
of children and unemployed, it may well require reconsidera- 
tion and overhaul in the light of modern economic and 
industrial changes and modern’ improved _ statistical 
information. 
Negligence of Infirm Persons 

Wuat is the proper standard to apply in determining what, 
if any, degree of negligence must be attributed to a deaf, 
blind or lame person who has been the victim of an accident ? 
The rule in English law appears to have been laid down by 
TINDAL, C.J., in Vaughan v. Menlove, 3 Bing. (N.c.) 468: 
“ Instead, therefore, of saying that the liability for negligence 
should be co-extensive with the judgment of each individual, 
which would be as variable as the length of the foot of each 
individual, we ought rather to adhere to the rule which 
requires in all cases a regard to caution such as a man of 
ordinary prudence would observe.”” In the U.S.A. there have 
been many more decisions on this important subject than 
there have been here, and an interesting article on these cases 
by Professor WEISIGER, of the University of Illinois, is to be 
found in the February issue of the North Carolina Law 
Review. An unexpected ailment or loss in muscular control 
might be a defence, it would seem, to a claim based on an 
accident, the only other explanation of which could be 
negligence (Cohen v. Petty, 05 Fed. (2d) 820 (1933)). Apart 
from this, an ailment such as defective sight is only one of the 
surrounding circumstances which the owner of such defective 
sight must bear in mind when he attempts to exercise such 
reasonable care. In other words, if he attempts to behave 
like a person with normal sight he must suffer the consequences 
without recourse to any claim based on another's negligence. 
A person, therefore, who has defective eyesight must exercise 
greater prudence and caution (Kaiser v. Hahn Bros., 126 lowa 
564). On the other hand, a blind man who fell from a bridge 
owing to the neglect of a town council to replace a railing at 
the side of the bridge was held to be entitled to damages 
because “‘in judging of the conduct of a blind man, his 
unfortunate disability must be considered, and he must 
doubtless be held to govern his conduct with a reasonable 
regard to his situation in that respect ”’ (Sleeper v. Sandoner, 
52 N.H. 244). This rule might even in certain circumstances 
require an infirm person to desist from potentially dangerous 
activities, such as driving a motor car (Roberts v. Ring, 
143 Minn. 151). 

Theory and Practice in the Law 

SOME acute observations on the time-worn conflict between 

the academic and the practical outlook on legal matters were 
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made by Professor FyZEE in an article on the teaching of law 
in Indian Universities in the Law College Magazine, Bombay, 
No. 2 of 1946. ‘‘ One often hears successful lawyers,” he 
wrote, “speaking with contempt of the teacher.’’ The 
reproach, he said, was that no one takes to the teaching of law 
unless he has failed in practice, the gains of the Bar comparing 
very favourably with the meagre emoluments of a university 
teacher. He asked whether that was a correct picture. 
Were not some of the leading lawyers of the world ‘ mere 
teachers’? “ What about Maitland, Roscoe Pound, 
Holdsworth, Pollock, Winfield, and a host of others? ’”’ The 
importance of this in the teaching of law is that the newly- 
qualified practitioner must be taught not to turn away from 
legal principles on finding that he has no immediate use for 
them. Support for this is found by the learned writer in 
the words used by no less an authority than LorD GREENE, 
in an address in 1936 to the Society of Public Teachers of 
Law in England. Having referred to the stage, which most 
practising lawyers go through, of leaving the law alone and 
attacking the facts, Lord Greene said: “In order that the 
practitioner may become a practising lawyer in the true sense 
of that expression, a further stage of development has to be 
reached—the stage when a synthesis has been made between 
the facts and the law, when each is seen and appreciated in 
relation to the other and the whole picture assumes its right 
proportions and its appropriate colour.’’ The writer of the 
article drew a distinction between the quality of profundity 
required for success in an academic sphere, and those of 
quickness and logical grasp required in practice, and recom- 
mended that there should be a distinction between a university 
course and that for a professional career. Whatever may be 
said for that as an ideal, it is nevertheless true that in this 
country, where the separation between academic and 
professional training is of long standing, there has always been 
a large proportion of practitioners who have not considered 
wasted the time which they spent in the law schools of the 
universities. 
Public Accountants Bill 


RECENT publication of the text of a Public Accountants 
Bill is the result of consultations between the Institute of 
Chartered Accountants in England and Wales, the Society of 
Incorporated Accountants and Auditors, the Association of 
Certified and Corporate Accountants, the Society of Account- 
ants in Edinburgh, the Institute of Accountants and Actuaries 
in Glasgow, and the Society of Accountants in Aberdeen. It 
appears from an accompanying memorandum, published in 
The Accountant for 1st June, that the main object of the 
Bill is to maintain the existing high standards of integrity 
and efficiency shown by the great majority by controlling the 
formation of new bodies of accountants and the conditions 
under which persons are admitted to membership of existing 
bodies, through the medium of a central authority. It 
states that in the past the establishment of a central authority 
has been prevented by failure to devise a scheme acceptable 
to the profession as a whole. The unanimous conclusions 
embodied in the Bill therefore represent a step in advance, 
although the various governing bodies have not yet met to 
approve the text. The requisites for accountants put forward 
by the Bill are that there must be either membership of a 
qualifying or recognised body or, in lieu, proof of good repute 
and of practice or employment for a period of five consecutive 
years. For applications after the appointed day it will be 
necessary to prove membership of a qualifying or recognised 
body, plus either articles of clerkship or two and a half years’ 
employment with a “ qualified person.” For persons who 
are not members of any qualifying or recognised body, it will 
be necessary to prove employment by a “ qualified person ” 
for at least five years, and also to pass an examination set by 
the relative governing council created under the Bill. A 
study of the Bill makes it clear that it is not an attempt to 
create a monopoly, but a public-spirited proposal to create the 
conditions under which a profession with heavy public 
responsibilities may carry on its activities in a responsible 
manner. 
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VULGAR ABUSE 


It is generally accepted that there is no remedy by way of 
an action of defamation for mere insult, vituperation or vulgar 
abuse. The defence of vulgar abuse is usually pleaded in 
some such form as this: “ The said words were spoken by 
the defendant as vulgar abuse of the plaintiff only, and were 
so understood by those persons to whom they were published.”’ 
All the decisions which have dealt with the defence of vulgar 
abuse have been actions for slander, and it is a matter of 
doubt whether the defence is available in an action for libel. 
This is not the only uncertain point in the subject, but before 
discussing it, it will be useful to consider what remedies there 
are by way of criminal proceedings for abusive or insulting 
language. Abuse may be an element in various civil wrongs, 
although not actionable in itself: it may justify increased 
damages if, for example, the abuse accompanies an act of 
trespass to land or a personal assault. 


Criminal proceedings 

Surety for good behaviour cannot be required in respect of 
mere vulgar abuse. Before such surety can be ordered the 
abuse must tend to a breach of the peace, or to scandalise 
the Government by abusing those who are entrusted by it 
with the administration of justice, or to deter an officer from 
doing his duty. In Haylock v. Sparke (1853), 22 L.J. (M.C.) 
67, the defendant wrote on the pavement in a lane offensive 
words of the complainant describing him as “ Donkey Watt, 
the railway jackass,’’ and continued writing the words 
repeatedly. It was stated on oath that this was likely to 
cause a breach of the peace. It was held that the justices 
had jurisdiction to require sureties for good behaviour, 
although the court thought that the justices had shown 
“a great want of discretion in requiring sureties ’’ in this 
case. The actual decision supports this method of checking 
abuse and insult provided that a breach of the peace is likely 
to be created. The court approved of the statement in 
Hawkins’ Please of the Crown (b. 1, c. 28, ss. 3, 4) that 
“It seems the better opinion that no one ought to be bound 
to good behaviour for any rash, quarrelsome or unmannerly 
words, unless they either directly tend to a breach of the 
peace or to scandalise the Government. However, I am 
inclined to think that the magistrate has a discretionary power 
to take such surety of all those whom he shall have just cause 
to suspect to be dangerous, quarrelsome or scandalous.” 

In addition to this preventive power of binding over there 
is also an offence under the Public Order Act, 1936, s. 5, 
which provides that ‘‘ any person who in any public place 
or at any public meeting uses threatening, abusive or insulting 
words or behaviour with intent to provoke a breach of the 
peace or whereby a breach of the peace is likely to be 
occasioned, shall be guilty of an offence.” 

If the abuse is coupled with obscene or profane language 
it will be an offence under the Town Police Clauses Act, 1847, 
s. 29, provided it takes place in a street or public place. The 
section covers written and oral language including, as it does, 
anyone who “ publicly offers for sale or distribution or exhibits 
to public view any profane, indecent or obscene book, paper, 
print, drawing, painting, or representation, or sings any 
profane or obscene song or ballad, or uses any profane or 
obscene language.’’ If the insult or abuse is coupled with 
profanity or obscenity an offence is committed, even though 
the words are not defamatory. But for mere abuse or insult 
there is no redress in the criminal courts nor for obscene 
abuse or insult otherwise than in a public place. 


Civil proceedings : Defamation 

The expression “ vulgar or general abuse’ in the law of 
defamation originated as a description of those cases of slander 
which are not actionable without proof of special damage, and 
in which no special damage is proved. Sir James Mansfield, 
C.J., in Thorley v. Lord Kerry (1812), 4 Taunt. 355, 365, 
said that “the law gives a very ample field for retribution 
by action for words spoken in the cases of special damage, 
of words spoken of a man in his trade or profession, of a man 
in office, of a magistrate or officer ; for all these an action lies. 


But for mere general abuse no action lies."” On this statement 
“general abuse ”’ would be an apt description for slanderous 
words, not actionable per se, in a case in which no special 
damage could be proved, i.e., the abuse would not fall short 
of being defamatory, but would be non-actionable in the 
particular case. 

The same judge also applied the term “‘ general abuse ”’ to 
words which are prima facie defamatory per se, but which, 
in the circumstances, must be understood to have a different 
meaning rendering them not actionable per se. This use of 
the term is to be found in Penfold v. Westcote (1806), 2 B. & P. 
(N.R.) 335, where the defendant called out, ‘‘ Why don’t 
you come out, you blackguard, rascal, scoundrel, Penfold, 
you are a thief.’’ It was left to the jury to say whether the 
abuse accompanying the term “ thief’ reduced that word 
also to mere abuse. The jury found for the plaintiff. Sir 
James Mansfield, C.J., said: ‘‘ The manner in which the 
words were pronounced, and various other circumstances, 
might explain the meaning of the word ; and if the jury had 
thought that the word was only used by the defendants as a 
word of general abuse, they ought to have found a verdict 
for the defendants.” 

In Parkins v. Scott (1862), 1 H. & C. 153, the court was 
inclined to hold that the words were vulgar abuse only, but 
the case was decided on another ground. In this case one 
woman referred to another woman, who was married, as 
“You nasty slut. I'll tell you what you are: you have been 
a whore from your cradle.”’ Pollock, C.B., could not “ help 
expressing regret that we should have to discuss such a matter 
where the words can scarcely be called slander, but are rather 
vulgar abuse, the result of ill-temper and bad manners.” 
As Wilde, B., put it: “In this case the words used were 
nothing more than a missile in the course of the vulgar abuse 
of one woman by another.” Since these expressions of 
opinion the Slander of Women Act, 1891, has provided that 
words spoken and published “ which impute unchastity or 
adultery to any woman or girl shall not require special 
damage to render them actionable.” It is difficult to say 
whether the defence of vulgar abuse would be available under 
the Act. The words of the Act would cover an imputation of 
unchastity even though it was not intended seriously to convey 
a defamatory meaning and was not so understood by the third 
party to whom the words were published. And _ this inter- 
pretation of the Act, excluding the defence of vulgar abuse, 
would harmonise with the original meanihg of the idea of 
vulgar or general abuse as being defamation which is not 
actionable per se and which is not followed by special damage. 
On the other hand, it might be argued that the word 
‘imputation ”’ in the Act implies an intention to defame by 
an accusation of unchastity and that such an accusdtion is 
understood by a third party to have been made ; if such is 
the implication of the word “imputation” it would be 
rebutted by showing that vulgar abuse only was intended. 

Cases of vulgar abuse are to be distinguished from cases in 
which an innuendo must be proved because the word or 
words used are unusual or not obvious in meaning. Barnett v. 
Allen (1858), 3 H. & N. 376, which is sometimes referred to 
as a decision on vulgar abuse, is really only concerned with the 
meaning of the word “ blackleg,’”’ which was used by the 
defendant. The judges were equally divided as to the 
meaning of the word, two holding that it implied a mere 
gambler, and two that it implied a gambler who was guilty 
of cheating. Pollock, C.B., who took the former view, said 
that ‘‘ there are many expressions which, if applied to a man, 
would place him in a most odious light ; but the law has 
judged that such words of heat ought not to be the subject 
of an action, unless’’—and then follows the exceptional 
cases in which slander is actionable. 

The speaker must take the risk that the words are under- 
stood in a defamatory sense by third parties. If they are 
not understood as mere abuse it is no defence to say that they 
were intended as mere abuse. It seems, therefore, that if 
special damage follows from the words spoken they will be 
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actionable (provided they bear a defamatory meaning) as 
they must have been understood seriously by the third party 
or parties. If they do not bear a defamatory meaning they 
may perhaps be described as vulgar abuse in an absolute 
sense, not a relative one. 

Whether there is an absolute sense in which “ vulgar 
abuse ’’ can be used, i.e., whether abuse is different in its 
nature from defamation, has a bearing on the open question 
whether the defence of vulgar abuse is available in an action 
of libel as distinct from slander. As was stated at the 
beginning of this article, all the cases reported on this defence 
have been cases of slander. Winfield thinks (Law of Tort, 
2nd ed., 268) that “if the words be written, not spoken, 
they cannot be protected as mere abuse, for the defendant 
had time for reflection before he wrote, and his readers may 
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know nothing of any heated dispute which may have led him 
to write what he did.’’ But surely it is not difficult to 
imagine cases in which the writer may have written under 
anger and stress and in which the merely vituperative nature 
of the composition is apparent on the face of it. In principle 
it would seem that vulgar abuse could be a defence in a libel 
action. Salmond (Law of Torts, 10th ed., 373) takes this view. 
He says that Winfield’s opinion “is inconsistent with the 
fact that abuse is one thing, defamation another.” This 
reason, however, seems to go too far if it means that words 
which are abusive are in themselves distinguishable from 
those which are defamatory. The difference is a matter of 
intention of the publisher and the understanding of the 
party to whom they are published. The same expressions 
can be abusive or defamatory in different circumstances. 


COMPANY LAW AND PRACTICE 


DOCUMENTS WHICH MUST BE FILED 


I PROPOSE this week to go very rapidly through the list 
of documents which must be filed on behalf of or in 
connection with a company limited by shares during the 
course of its life, excluding those connected with its birth and 
those connected with its dissolution and excluding also those 
documents which are connected with charges and debentures. 
It is a list that requires to be kept at the back of the mind 
of all those who from time to time advise companies as to the 
management of their affairs, and, of course, it should in 
particular be borne in mind by the secretaries of companies. 
I will first deal with those documents, all of a similar nature, 
that must be filed, or rather, to use the language of 
the Act, “be delivered by the company to the Registrar 
of Companies,” resulting from an application to the court. 

Section 58, which lays down the conditions under which 
the court will make an order confirming the alteration of a 
company’s memorandum of association, requires a copy of 
that order, together with a copy of the memorandum 
as altered, to be delivered within fifteen days from the date 
of the order. Similarly, under s. 58, where the court confirms 
a reduction of capital, there must be delivered to the registrar 
a copy of the order and the minute approved by the court. 
It is perhaps worth noticing in passing that where the 
confirmation of the court is sought to a reduction of a capital 
redemption reserve fund which has come into existence as 
the result of the redemption of redeemable preference shares, 
the practice is that a minute should be prepared for the 
approval of the court, and, although the Act does not 
expressly require that course to be followed in such a case, 
that the minute should be delivered to the registrar. If a 
minority shareholder obtains an order of the court disallowing 
a variation of the rights of the class to which the minority 
shareholder belongs, it is the company, it should be noted, 
and not the applicant, who is responsible for delivering a 
copy of the order. It is, of course, equally the company’s 
responsibility where the variation is confirmed. 

Copies of orders under s. 153 and s. 154 must be 
delivered, the first of those sections being the one which 
confers on the court the power of sanctioning a compromise 
or arrangement between a company and its creditors or any 
class of them, or between a company and its members or any 
class of them, and the second being the one under which the 
court can make various orders to facilitate any arrangement 
sanctioned under the earlier section. There is this difference, 
however, between the sections. The latter imposes the 
usual default fine in case of the company not delivering the 
order made thereunder in the required time, while the earlier 
one imposes the default fine in case of the company failing 
to annex a copy of the order to every copy of its memo- 
randum, but it does not impose a similar fine in case of failure 
to deliver a copy of the order, and in that case merely 
suspends the operation of the order until a copy is delivered. 
A similar provision for the delivery of a copy of an order, 
where the only sanction is that the order shall not come 
into operation until a copy has been delivered, is contained 


in s. 295, under which an aggrieved creditor or member can 
get a company which has been struck off the register by the 
registrar put back again. In this latter case, of course, it is 
unlikely that anyone except the applicant would be in a 
position to deliver the copy order and it might be very difficult 
to trace anyone who had anything to do with the company. 

We come now, and perhaps should have come earlier as a 
matter of logic, to what may be called the prospectus class of 
documents requiring delivery. A prospectus, as is well 
known, must state that a copy has been delivered for 
registration on or before the date of publication, and a similar 
rule is imposed by s. 38 in the case of offers for sale. Where 
a company does issue a prospectus it is not allowed to com- 
mence business or to exercise any of its borrowing powers 
unless, among other things, there has been delivered to 
the registrar a statutory declaration by the secretary or one 
of the directors that the conditions laid down have been 
complied with, namely, that the minimum subscription has 
been reached and that the directors have paid on the shares for 
which they are liable to pay cash the same proportion of cash 
as the public has done. Where the company does not issue a 
prospectus it must deliver a statement in lieu of prospectus 
and a statutory declaration containing information about 
directors’ shares similar to the information in the case of a 
company issuing a prospectus. It should be noted that by 
s. 40 the statement in lieu of prospectus is also required to be 
delivered where a company has issued a prospectus but has 
not proceeded to allot any of the shares offered to the public. 
A statement in lieu of prospectus is also required within 
fourteen days after a private company alters its articles so as 
to cease to be a private company (s. 27). 

Other documents that may have to be delivered in 
connection with an allotment of shares are the return of 
allotments to be made within one month of any allotment, 
the contracts or particulars of oral contracts which constitute 
the title of the allottee to the shares, and the contract for sale 
or services, etc., in respect of which the allotment is made 
(s. 42). One other statement which must not be overlooked 
is the one required by s. 43, which provides that where there 
is no prospectus or statement in lieu of prospectus and a 
company proposes to pay a commission in consideration of a 
person’s subscribing or agreeing to subscribe for shares in the 
company, a statement in the prescribed form must be 
delivered to the registrar before payment of the commission. 

The annual return is a regularly recurring obligation and 
requires no discussion except pethaps to notice that the 
requirements of the Act relating to the annual return have 
been modified by the Defence (Companies) Regulations, 1940. 
There are, however, a number of other notices or particulars 
which must be furnished by a company at different 
times during its career. These include a notice of any 
change in the registered office (s. 92), and notice of the situation 
or any change of the office where the dominion register is 
kept or notice of discontinuance of such an office (s. 103). A 
company is bound by s. 144 to keep at its registered office a 
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register of its directors or managers containing certain 
specified particulars, and notification of any change in the 
register has to be forwarded to the registrar. 

The various resolutions of a company, printed copies 
of which must be forwarded to the registrar and 
recorded by him, are dealt with by s. 118. Among these 
resolutions are special and extraordinary resolutions and also 
resolutions which have in fact been unanimously agreed to 
by the members of the company or by the members of a 
class of shareholders and which, if they had not been passed or 
agreed to unanimously, would have required some special 
formality, for example, a three-quarters majority to be 
obtained, in order to be effective. Further, any resolution 
or agreement which effectively binds all the members of a 
class, if not agreed to by all those members, must equally be 
forwarded. 

The last class of documents comprises those in connection 
with alterations of share capital other than reductions of capital, 
which have already been referred to. If any of the operations 
referred to in s. 51 are carried out, i.e., consolidating or 
sub-dividing shares and converting shares into stock, 
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redeeming redeemable preference shares or cancelling any 
shares not as part of an authorised reduction of capital, 
notice of that operation with the details must be given to 
the registrar. Where a company increases its capital beyond 
its registered capital, not only must notice of the increase be 
given to the registrar, but the printed copy of the resolution 
must also be sent to him. In addition to these two 
documents the notice of increase of capital on which ad 
valorem stamp duty is payable is required by s. 112 of the 
Stamp Act, 1891. 

That completes the list of documents with which I 
deal this week. [I propose later to deal with those 
documents which require delivery in connection with 
debentures and charges, in slightly more detail. With regard 
to the provisions I have glanced at this week, difficulties 
will seldom arise other than the possibility of forgetting 
that delivery is required in some cases. Many people, as a 
result of war-time legislation, if they ever again have to advise 
a company on how to increase its capital and issue the new 
shares, may well have forgotten exactly what happens. 


A CONVEYANCER’S DIARY 


TRUSTS FOR SALE—II 


SUBSECTIONS (1) and (2) of s. 26 of the Law of Property Act 
deal with the rules as to consents made requisite by the trust 
instrument for the execution of a trust for sale of land. Sub- 
section (1) provides that if the consent of more than two 
persons is requisite, a purchaser shall be fully protected if 
any two of them do in fact consent. Subsection (2) makes 
it unnecessary to obtain the consent of any person whose 
consent is expressed to be requisite if that person is not 
suit juris. This rule operates in favour of the purchaser, 
but the trustees are put under an obligation (which the 
purchaser appears not to be concerned to see enforced) to 
obtain a separate consent of the parent or guardian, commit- 
tee or receiver as the case may be. There is nothing in either 
of these subsections to prevent them being of universal 
application, and I do not think that it is possible for them to be 
modified or excluded by the trust instrument. Subsection (3) 
is on quite a different footing. It was inserted by the 
Amending Act of 1926, and it is extremely obscure. I 
discussed it fully in the “ Diary” of 24th October, 1936, 
to which I have little to add. It requires that “ Trustees 
for sale shall so far as practicable consult the persons of 
full age for the time being beneficially interested in possession 
in the rents and profits of the land until sale, and shall, so far 
as consistent with the general interest of the trust, give effect 
to the wishes of such persons, or, in the case of dispute, of the 
majority (according to the value of their combined interests) 
of such persons, but a purchaser shall not be concerned to see 
that the provisions of this subsection have been complied 
with.”” The subsection was of some assistance to Maugham, J., 
in Re Warren [1932] 1 Ch. 42, in enabling him to escape from 
the more remarkable results of the imposition of the statutory 
trusts as exemplified in Re Newman {1930) 2 Ch. 409; and it 
has been occasionally referred to elsewhere in reported cases. 
The most that one can say about it in practice is that it gives 
a beneficiary who feels that he has been treated in a cavalier 
manner a right to complain to the trustees, and a right, 
if they continue to treat him in an arrogant way, to bring 
the matter before the court with some hope at least that he 
will get the matter investigated without having to pay the 
costs, unless it can be shown that a majority of his fellow 
beneficiaries are against him. Subsection (3) ends with a 
provision that in the case of a trust for sale, other than a 
statutory trust for sale, the subsection shall only apply if there 
is a contrary intention in the disposition creating the trust. 
What the point of this provision may be and why it is reason- 
able I have never so far been able to discover. 

Section 27 is of very great importance. Its first subsection 
provides that a purchaser of a legal estate from trustees 
for sale is not concerned with the trusts of the proceeds. This 


subsection therefore creates the so-called “curtain.” The 
second subsection lays down the familiar rule that proceeds 
of sale shall be paid only to two or more individual trustees 
or to a trust corporation. It is perhaps as well to remember 
that this is the only provision under which two or more 
trustees are required and that there is nothing to prevent a 
sole trustee for sale carrying on indefinitely, unless the 
necessity arises for giving a receipt for capital money. Thus 
he can even partition the land under s. 28 (3) acting alone. 

Section 28 is the section, often discussed here, which 
confers powers of management upon trustees for sale. I 
do not propose to deal with it in detail. They are given all 
the powers of a tenant for life and all the powers of the 
trustees of the settlement, and it is provided that the powers, 
if any, conferred by the trust instrument shall be additional 
to these statutory powers. The statutory powers cannot 
be excluded. Subsection (2) deals with the destination of the 
rents and profits until sale, and subs. (3) and (4) confer 
a very limited power to partition. Subsection (5) directs 
that the whole section shall apply to dispositions on trust for 
sale whatever the date of their coming into operation. 

Section 29 is not nearly well enough known. It enables 
trustees for sale, contrary to the normal rule delegalus non 
potest delegare, to delegate to any person of full age beneficially 
entitled in possession to the net rents and profits of the 
land during his life or for any less period, all their powers of 
leasing, accepting surrenders of leases, and management, 
whether conferred by the Act or otherwise. The power to 
delegate has to be exercised by writing and the power so 
delegated must be exercised in the names and on behalf of 
the trustees. While any such delegation is in effect, the 
trustees are exonerated in relation to any exercise or purported 
exercise of the power, but the delegate is burdened with 
the duties of a trustee. In the normal case of a settlement 
on trust for sale this power should be freely exercised in 
favour of the tenant for life or person in a similar position, 
and indeed there is a useful form in Prideaux, 23rd ed., 
Vol. 3, p. 156, for extending the power to delegate to all the 
powers of the trustees for sale except those involving the 
receipt of capital money. In cases where the testator has 
been anxious to make sure that the tenant for life of proceeds 
of sale shall in fact be the person who manages the land, 
I have sometimes inserted a direction in the will that the 
powers given by s. 29, as extended by the form in Prideaux, 
shall be exercised unless there is some very grave cause not 
to do so. 

Section 30 confers on any person interested in land held 
upon trust for sale power to apply to the court in the event 
of the trustees for sale either refusing to sell or refusing to 
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exercise any of the powers conferred on them by s. 28, or by 
s. 29, or if any requisite consent cannot be obtained. The 
court is then entitled in its discretion to make “ such order 
as it thinks fit.” This is a very wide power, but it will be 
exercised on the established principles of equity (see Re Mayo 
and Re Buchanan-Wollaston, quoted last week). In Re Beale 
[1932] 2Ch. 15, Maugham, J., held that the court had jurisdiction 
under this section to direct a sale by trustees for sale “‘ where 
the necessary consent cannot be obtained by reason of the 
refusal of the person who is the one to give it.’”” The person 
concerned in that case was a life tenant who had gone bankrupt. 
His trustee in bankruptcy desired that the property, which 
was unoccupied and deteriorating, should be sold. The 
person concerned, who of course had no further interest in 
the property, declined to give his consent. 

Sections 31 and 32 can be dealt with summarily. By 
s. 31 it is provided that, where any property vested in trustees 
by way of security becomes discharged from the right of 
redemption either by foreclosure or by operation of the 
statutes of limitation, that land “shall be held by them 
on trust for sale.” This trust is a statutory trust arising under 
the section, and there appears to be no necessity for the 
execution of an express deed declaring it. 
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Section 32 implies a trust for sale in those cases where a 
settlement of personalty contains a power to invest money 
in the purchase of land. In such a case it is provided that 
the ‘“‘land shall, unless the settlement otherwise provides, 
be held by the trustees on trust for sale.” The proper thing, 
of course, is for them to have it conveyed to them upon an 
express trust for sale, but I think it is clear that the section 
itself imposes the trust even if the deed is silent. This is an 
important provision, since otherwise land purchased in such 
circumstances would have become settled land in most 
30th ss. 31 and 32 are reproduced from the Con- 
veyancing Act, 1911. Section 31 applies where the right of 
redemption was discharged at any date. Section 32 applies 
only to settlements coming into operation after the 
31st December, 1911. 

Such, then, are the provisions of the Law of Property 
Act relating to trusts for sale. Between them they give a 
very great facility of dealing both with the internal affairs 
of the trust and with regard to a purchaser, and the protection 
which they, and especially s. 27, confer upon a purchaser is 
one of the keys to the understanding of the property 
legislation now in force. 


cases. 


LANDLORD AND TENANT NOTEBOOK 


REPAIR AND REINSTATEMENT 


THouGHu the point decided in Gordon v. Morgan (1946), 
90 SoL. J. 271, was a short one, the authority is instructive 
in two ways. It adds to our knowledge of the meaning of the 
word “‘‘repair’’; and the judgment serves to remind us 
that, wide as are the powers to amend pleadings, choice of 
cause of action still merits careful consideration : sunt certt 
denique fines. 

During the recent war the defendant in the action took a 
tenancy of the plaintiff's house in London ; owing to the way 
war was conducted he erected a baffle wall to protect the 
garage ; war and term having ended, he gave up possession 
without demolishing the added wall. The plaintiff sold the 
house and in his claim for dilapidations included the cost of 
such demolition, alleging that the price obtained would have 
been so muth more. The actual decision was that this loss 
was not covered by the covenant to repair. 

There was a time when it seemed as if the last word had 
been spoken on the question of what is meant by repair by 
Buckley, L.J., at the commencement of his judgment in 
Lurcott v. Wakely & Wheeler {1911} 1 K.B. 905 (C.A.,). 
“ Repair always involves renewal ; renewal of a part; of a 
subordinate part... Repair is the restoration by renewal or 
replacement of subsidiary parts of a whole.”’ If this were all, 
there could be no question but that what was complained of 
in Gordon v. Morgan fell outside the scope of the covenant 
sued on. Renewal and replacement of a subordinate part 
were not called for ; quite the reverse. 

3ut Buckley, L.J., was dealing with a case in which most 
of a front external wall of a house had had to be taken down 
as a dangerous structure, and argument had largely centred 
on the question whether rebuilding it was within the ambit 
of the covenant. The point was decided in the covenantece’s 
favour, but Buckley, L.J., himself observed, later in his 
judgment: “I agree that if repair of the whole subject- 
matter has become impossible a covenant to repair does not 
carry an obligation to renew or replace... The question of 
repair is in every case one of degree ...’’ This shows, I would 
submit, that the learned lord justice’s attention was directed 
to proportion rather than to process, and that his opening 
statements should not be taken to embody a complete 
definition of “ repair.” 

If they did, a more recent authority—that of Bishop v. 
Consolidated London Properties, Ltd. (1933), 102 L.J.K.B. 
257—would be irreconcilable with Lurcott v. Wakely & Wheeler. 
The facts were indeed quite different. Landlords of blocks 
of flats were under a covenant torepair the gutter-pipes 


along the roof. A covenantee suffered damage by water 
when one of the pipes had becon.e choked by the body of a 
dead pigeon. Goddard, J., held that this damage was within 
the scope of the covenant—which he clearly could not have 
done if the opening words of Buckley, L.J.’s judgment in the 
earlier case had been considered to exhaust the possibilities. 
In fact, Goddard, J., approached the problem from a different 
angle altogether ; applying, as it were, a teleological test, the 
learned judge said that “ repair ’’ meant “ to make fit again 
to perform its functions ; to put in order.” 

The facts of Gordon v. Morgan might be considered different 
in kind again from both sets of facts adjudicated upon in the 
authorities mentioned; if anything, they bear some 
resemblance to those of Bishop v. Consolidated London 
Properties, Lid., in that the non-removal of some added 
matter was the cause of the grievance. Whether that added 
matter was added by the act of the covenantor or despite his 
vigilance would, for the purposes of Goddard, J.’s definition, 
hardly matter; but the facts of Gordon v. Morgan can be 
distinguished if thé baffle wall did not unfit house and garage 
to perform their functions or put them out of order. 

The other matter I propose to discuss arises out of judicial 
hints, and strong ones, that the plaintiff might have succeeded 
if he had framed his action differently. I surmise, from the 
words used by Hallett, J., that what was alluded to was the 
possibility of a claim for breach of a covenant to deliver up, 
and I propose to discuss this possibility and that of an action 
for waste. 

There is no clear authority to the effect that a tenant is 
bound, by an ordinary covenant to deliver up the premises, 
to deliver up not only the premises and all the premises, but 
nothing but the premises. Perhaps the nearest one can get 
to a decision on the point is Marsden v. Edward Heyes, Ltd. 

1927, 2 K.B. 1 (C.A.), when a similar question had to be gone 
into because the alternative claim, based on waste, was time- 
barred. Tenants holding under an oral agreement had 
effected somewhat wholesale alterations to the demised 
premises, converting a dwelling-house plus shop into just 
a large shop, so it is only in the sense that more shop space 
was delivered up that one can speak of addition to the 
premises. And the judgments go to show that it was the 
alteration in the character of the premises rather than the fact 
that something had been added or substituted that was held 
to constitute a breach of implied contractual obligation to 
deliver up. This, of course, might be applied to Gordon v. 
Morgan if it were found that the defendant had taken a house 
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with garage and delivered up a house with air-raid shelter. 
However, as Atkin, L.J., said: ‘‘I am not sure that the 
obligation can be satisfactorily defined, but it must depend 
upon the relation of the parties, the character and state of the 
demised premises, and other varying circumstances.” Of 
the latter, the prevalence and cessation of air raids might 
be two. 

The law of waste was, of course, likewise developed well 
before the days of aerial warfare (one may disregard the 
incident in 1066, when a king lost his life by disregarding 
an air-raid warning). But on the question of additions it is 
fairly well settled. Coke said: “If the tenant built a new 
house, it is waste ’’’ (L. 67), but the context suggests that he 
meant the replacing of an existing house. At all events, 
numerous authorities go to show that such replacement 
constitutes waste. But when we come to mere additions, 
the law appears to be as follows: while mention was made, 
in the course of Queen’s College, Oxford v. Hallett (1811), 
14 Ea. 489, of a decision of Lord Mansfield in some other case 
that ‘‘ building a wall, where none was before, was sufficient 


TO-DAY AND 


June 17.—There is an interesting note of the trees standing 
in Gray’s Inn on 17th June, 1583. ‘‘ In the Green Court 11 elms 
and 3 walnut trees. In the Panyerman’s Close 5 elms under 
Mr. Ashton’s and Mr. Stanhope’s buildings, 6 elms in the east 
side of the said close, 7 elms in the north end of the said close, 
20 elms in the west side of the said close between the uttermost 
elm of the last seven in the north end of the said close and the 
corner of Mr. Stanhope’s buildings. One elm in Gray’s Inn Close 
near the said Panyerman’s Close. Eighteen elms standing in and 
near the mud wall and buildings from the uttermost part of 
Mr. Stanhope’s corner chamber and the rail that encloseth the 
walk against Mr. Colby’s chamber ; 19 elms in and near the walk 
enclosed and 3 young elms in the west end of the walk and one 
in the north side ; one young ash near the seat.”’ (The site of the 
Green Court is now the north part of Gray’s Inn Square. 
Stanhope’s Suildings ran along the north side with Ashton’s 
Buildings at the east end. The Panyerman’s Close lay beyond 
these to the north.) On the same day it was ordered that no one 
should be eligible for call to the Bar ‘‘ except he has mooted twice 
in several grand vacations and twice at the least in every Inn of 
Chancery.’’ Those eligible were to be called in “‘ their ancienty 
except there be just occasion to the contrary.” 

June 18.—On the following day, 18th June, 1583, Reginald 
Knight, Principal of Staple Inn, and others, fellows of the Inn, 
granted to Sir Gilbert Gerrard, Master of the Rolls, and others, 
benchers of Gray’s Inn, certain land described in the deed of 
transfer. This was probably the land on which the newly-built 
Hall then stood and, no doubt, the transferees were to hold the 
property in the capacity of governors of Staple Inn, which was 
subject to the jurisdiction of Gray’s Inn. Reginald Knight died 
the following year and bequeathed 40s, to the poor of Holborn 
and £10 towards the cost of building the Hall. 


June 19.—‘‘ In the Court of King’s Bench on June 19, 1809, 
Valentine Jones, Esq., late Commissory-General in the West 
Indies, was brought up to receive the judgment of the Court, 
having been found guilty of fraud and peculation to the amount 
of £87,179 being but a moiety of the sum of which the country 
had been defrauded.’’ He was condemned to three years in 
Newgate. 

June 20.—On 20th June, 1557 (3 & 4+ Philip & Mary), the 
Inner Temple benchers ordered “ that all fellows of this House 
being in commons shall from time to time come to the church 
and hear divine service, as Mass, matins and evensong, etc. 
as heretofore hath been used.” 

June 21,—Sophia Dawes, the illegitimate daughter of an Isle 
of Wight fisherman smuggler, found her way to London, worked 
in Piccadilly, and there attracted the attention of the immensely 
wealthy Duc de Bourbon, the last of his line, then an elderly 
exile while Napoleon ruled Europe. She became his mistress 
and went to France with him on the Restoration as the wife 
of a simple-minded French officer, the Baron de Feuchéres, to 
whom the Duke had succeeded in getting her married. She 
moved in court circles and, as her protector, now Prince de Condé, 
lapsed into helpiessness and dotage, completely dominated him. 
The Duc d’Orleans, who in 1830 made himself King by revolution, 
intrigued with her to secure his fortune. When the old man was 
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to entitle the reversioner to this kind of action pending the 
lease, though it might be pulled down again before the lease 
expired,” the only reported authorities suggest the gist of the 
action is always injury to the reversion, e.g., by destruction 
of evidence of title. This appears to be what underlay the 
decision in Young v. Spencer (1829), 10 B. & C. 145, when 
alteration by opening a new door was complained of, and 
defences of amelioration were similarly dealt with in Doe d. 
Grubb v. Burlington (1833), 5 B. & Ad. 507, and Huntley v. 
Russell (1849), 13 O.B. 572 (either value or identity must be 
affected). And thus Jessel, M.R., declared quite definitely, 
when deciding Jones v. Chappell (1875), L.R. 20 Eq. 539, that 
the erection of buildings which improved the value of the land 
was not in itself waste ; but observed at the same time that 
this would not apply if the building were an injury to the 
inheritance. This, I submit, shows how the plaintiff in 
Gordon v. Morgan might have succeeded, on the ground of 
waste, in recovering the difference between what the house 
fetched and what it would have fetched if the baffle wall had 
not been there. 


YESTERDAY 


found hanging in his bedroom things looked ugly. Relatives 
attacked the will, under which King Louis Philippe and the 
Baroness had the benefit of his vast fortune, and the judge who 
investigated the matter exhaustively reached the conclusion 
that the woman should be indicted for murder, but his report 
was hushed up by the Attorney-General, and on 21st June, 1831, 
the Court of Accusation held that it was not established that the 
death was the result of a crime. 

June 22.—On 22nd June, 1579, the Gray’s Inn _ benchers 
ordered that the Readers of the Inns of Chancery should hold 
their readings and moots according to the ancient orders, i.e., 
‘“‘ for the term time to read the Tuesday and the Thursday and 
to keep the moots on the Wednesday and Friday and in the 
reading times their grand moots and their afternoon moots 
according to the ancient customs.”’ 

June 23.—On 23rd June, 1602, the Gray’s Inn cook was 
allowed {10 ‘‘ for the hire and loss of vessels for sundry grand 
days viz. Allhallowmas and Candlemas Days which he hath 
been of old by the House owing for.” 


GIANTS OF THE UNION 

In a recent article in the Sunday Times, Lord Simon recalled 
many memories of the debates in his young days at the Oxford 
Union Society, when Hilaire Belloc and F. E. Smith were rival 
stars in the undergraduate firmament, the former dominating 
the Liberals and the latter the Conservatives. It is well known, 
of course, that the writer himself was associated with them 1n 
their triumphs, and the historian of the Union afterwards 
recorded how ‘‘ the names of Frederick Edwin Smith and of 
Hilaire Belloc wrought an entirely new feeling in the Union, and 
before very long they were reinforced by John Allsebrook Simon : 
from these three men the Union imbibed fresh strength, which 
lasted for many years.’’ Smith and Simon both attained the 
Presidency and eventually the Woolsack. Belloc walked another 
path to fame, for although like Smith he became a member of 
Gray’s Inn he was never called to the Bar, and the curious may 
still find his name on the rolls of the students of the Society. 
Smith’s estimate of him is worth recalling: ‘‘ Mr. Belloc was 
undoubtedly a great orator. At Oxford he spoke out of the 
sincerity of his heart in noble English and out of a fund of natural 
genius : at the Union he was animmense, an unparalleled success. 
I can bear testimony to this, because I opposed Mr. Belloc on all 
his great occasions.”’ 


SMITH’s MAIDEN SPEECH 

Lord Simon recalls in particular Smith’s maiden speech in 
a debate when Sir Wilfrid Lawson, M.P., the leader of the 
Temperance movement, came down as a special visitor to support 
a motion in favour of “ local option.’’ This speech was a 
seriously phrased and conventionally delivered argument against 
the proposal, till at the close a sudden change of mood brought 
it toa quite unconventional peroration. The account of it in 
Smith’s biography by his son notes how Lawson on succeeding 
to his father’s baronetcy and estate near Carlisle in 1807 had 
opened the cellars and destroyed all the stocks of beautiful wines, 
The memory of this incident gave Smith his chance. With a 
carefully rehearsed change of voice he leant over Lawson and 
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exclaimed: ‘“‘It is a convention in this house, and a right 
convention, that honourable visitors should be treated with 
respect and their records and conclusions be challenged only by 
the courteous denials of debate. But to-night I must deviate 
from this custom. The honourable gentleman inherited a noble 
cellar in which the piety of his ancestors had laid to rest delicate 
clarets, sustaining ports, stimulating champagnes and warm and 
ancient brandies.’’ He then went on to denounce the destruction 
of “‘ that priceless heritage of the ages . . . under circumstances 


COUNTY COURT LETTER 
Landlord as Adjoining Occupier 

In Taylor v. Smith and Wife, at Melton Mowbray County Court, 
the claim was for possession of two rooms, let to the defendants 
since 1942. The accommodation was three bedrooms and two 
rooms and a scullery downstairs. The plaintiff was a single 
woman, aged sixty-six. She lived in the front downstairs room, 
and access to the water and pantry was through a communicating 
door, which also led to the plaintiff's bedroom. The defendants 
often locked the door, and the plaintiff had been forced to sleep 
in her sitting room. The case for the defendants was that they 
had always allowed the plaintiff access to the other parts of the 
house, except when they wanted a little privacy, when they 
asked her to wait. She often slept downstairs from choice. His 
Honour Judge Field, K.C., held that the defendants had locked 
the door oftener than they cared to admit. Their unfriendliness 
had compelled the plaintiff to sleep downstairs. An order was 
made for possession in six weeks. 


Sale of Controlled Goods 

In P. F. Barker & Son v. Dobney, at Grantham County Court, 
the claim was for £15 19s. as the balance due on a sale of green 
onions. ‘The plaintiffs were farmers, and their case was that the 
sale was at the grower’s price of 6d. per Ib. The defendant 
contended that the sale was on commission, and he had duly paid 
all that was due. A further defence was based on the weight 
of the consignment. Finally it was contended that the plaintiffs 
had contravened the Green Onions (Maximum Prices) Order, 
1943. Article + thereof provided that ‘‘ the grower shall mark 
on each package or container in which onions are delivered to the 
buyer a statement of the net weight of the onions contained 
therein when delivered.’’ For the plaintiffs it was pointed out 
that a breach of Art. 4 rendered the grower liable to prosecution. 
If he also lost his right to sue, he would be punished twice. For 
the defendant it was contended that the breach of the statutory 
order rendered the contract illegal. His Honour Judge Shove 
held that the action was not maintainable. Judgment was given 
for the defendant, with costs. 


Damages for Assault 

In Pell v. Lakin, at Boston County Court, the claim was for 450 
as damages for assault. The plaintiff's case was that he was 
farming land formerly occupied by the defendant, including 
half an acre owned by a charity. The plaintiff was due to go 
into possession on the 6th April, and on the 28th March he was 
leading potatoes out for setting, when the defendant entered the 
half acre and began ploughing. The plaintiff asked if the 
defendant had brought any money, but the defendant said the 
plaintiff would not get any. An argument ensued, and the 
plaintiff found himself on the ground with the defendant punching 
him. The defendant’s case was that the plaintiff had reported 
him to the War Agricultural Executive Committee for not 
ploughing the half-acre. The defendant therefore thought he 
was entitled to plough it, but the plaintiff interfered by catching 
the defendant’s hands and striking at him. The defendant 
struck the plaintiff in the face, causing him to fall down. After 
getting up, the plaintiff threatened the defendant with a broom, 
and broke the shaft by striking the defendant, who knocked the 
plaintiff down again. His Honour Judge Shove gave judgment 
for the plaintiff for £6 1s. 6d. special damage and £50 general 
damages, with costs. ; 





The Judicial Committee of the Privy Council began its Trinity 
Sittings on Tuesday last with a list of forty appeals, of which 
twenty-three were from India, ten from Canada, three from 
Palestine, and one each from New Zealand, Malta and West 
Africa. There was one prize appeal. Three judgments await 
delivery. The Privy Council offices in Downing Street have 
now been repaired, and the Judicial Committee, which since 1940 
has held its sittings in committee rooms in the Houses of Parlia- 
ment, resumed this term’s sittings in the Downing Street offices. 
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of such barbarity that even the thirstiest throat in Carlisle was 
denied participation.”’ Finally he drew a picture of himself 
thereafter in Abraham’s bosom hearing the cry of his opponent 
begging for a drop of water, to which he would reply: ‘‘ Nota 
drop! You have rejected more precious liquor!’’ Smith was 
then nineteen, and the vision conjured up drew from the assembly 
a long-drawn-out roar of applause and laughter which told Smith 
that he had dominated the house. The Jsis reported this as 
““ the speech of the evening . .. amazingly vivacious and brilliant.” 





CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL.] 
Solicitors’ Wills 

Sir,—Week by week I read in your journal of solicitors, regret- 
tably dead, who have left behind them large, frequently very 
large, estates—this week, for instance, the names of three are 
given and the three estates together total £150,000. Even more 
often I am credibly told how utterly impossible it is for a solicitor 
to make a decent living—much less save anything—out of his 
profession, in view of his very heavy office expenses and the 
inadequacy of the remuneration he, for the most part, receives for 
his professional services. I myself have toiled assiduously in 
the profession for upwards of fifty years, not without earning 
some small degree of honourable distinction in it and the regard 
and gratitude of my clients, yet never have I been able to earn 
more than the merest competency just sufficient to enable me to 
satisfy my modest needs—and now that the end of my professional 
career approaches, it looks very much as though I shall take 
from it no more than I started with. 

Can any of your readers explain this strange anomaly ? 

The information would be too late now for my own benefit, but 
it might prove useful to younger members of the profession. 


A COMPETENT AND Busy SOLICITOR. 
London, E.C.2. 


Settlement of Wills 

Sir,—In your issue of the Ist June, at p. 259, you reported an 
answer given by the Attorney-General to Mr. N. Smith, under the 
heading ‘‘ Settlement of Wills.’’ This does not mean, as one 
might have supposed, the drafting of a will but the winding-up 
of an estate under a will, although the same question would 
equally apply in the case of an intestacy. 

Mr. Smith was complaining of the time it takes to wind up an 
estate, and the Attorney-General kindly whitewashed the 
solicitors’ profession on this account and explained the delay 
by shortage of staff and similar reasons. But the Attorney- 
General failed to give him the real reason, which is delay caused 
by death duties. If there were no death duties, then an estate 
could be administéred in most cases in about a month after 
obtaining probate. But, as all know, the settlement of estate 
duty and legacy duty accounts, which involves correspondence 
with Somerset House, who seldom reply to a letter or make an 
assessment under several weeks, is the true cause of the delay. 
I have a case before me at this moment in which accounts were 
rendered in November, 1945, and are not yet fully assessed, 
although there has never been delay of more than a few days in 
this office in dealing with the observations of the Estate Duty 
Office. Even before the correspondence with the Estate Duty 
Office begins, the time of obtaining the grant of probate or letters 
of administration is far longer than it used to be. In the old 
days the grant was generally issued within about four days of 
lodging the papers ; now it takes at least three weeks. 

Mr. Smith kindly suggested that the Attorney-General should 
“ fix a statutory period for such settlements beyond which the 
solicitor should be liable to financial penalties.’’ It is obvious 
that if any such penalties are to be imposed they should be 
imposed on the Controller of the Estate Duty Office and the 
Registrar of the Probate Registry and not on solicitors. 


London, E.C.4 RANDLE F. HoLMe. 





Solicitors’ Salaries and Remuneration 

Sir,—Under the heading “ L. s. d.’’ a correspondent writes to 
Law Notes a letter published in its June number on this 
subject, which was dealt with in correspondence and editorials 
in THE SOLiciToRS’ JOURNAL, the Law Journal and the 
Scotsman last year. 

Without capable, trained and qualified managing clerks, the 
profession cannot continue giving proper service to clients and, 





The 
F 


“Ne 
ar 


The 
19 


al 


in 


1e 


IP 
id 


es ee SS. lUml elt(<C~SSCi‘C“‘“ 





June 22, 1946 


therefore, such clerks (admitted and unadmitted) should be 
adequately paid. 

It is not pleasant having to offer or pay what one knows to be 
inadequate salaries to one’s staff—particularly to admitted men, 
who are among the most loyal of employees. I have had to do it, 
so I know, though I am now among the paid. 

Some firms with large practices are able to pay proper salaries 
and secure a sufficient margin of profits. But the majority of 
solicitors are grossly under-remunerated. It was stated by more 
‘than one President of The Law Society before the war that the 
majority of solicitors made little more than £500 a year. 

Wages in professional employment must vary very considerably 
and are not capable of being fixed in the same manner as in 
factories and workshops where the rate of profit per job can be 
fairly closely ascertained in advance. 

It was proved during the war that the enforcement of a 
minimum rate of wage involved a guarantee of the employers’ 
profits either by direct subsidy as in agriculture or by indirect 
means. 

The increase in solicitors’ remuneration tardily granted by 
Parliament in no measure covers the increase in expenses since 
1939. I know of instances (before and after 1939) where the 
managing clerk has been paid more than his principal earned. 

In transactions relating to property, surveyors and estate 
agents, who were able to fix their own scales of fees, charge from 
1} to over five times as much as solicitors are allowed by 
Parliament and take less responsibility. 

The Council and officers of The Law Society are fully alive to 
the evils of the state of affairs, as are also those of the Solicitors’ 
Managing Clerks’ Association, and have been working for, years 
to secure improvement. 

The matter is bound up with other allied things, such as 
counsels’ fees and the cost of maintaining the Law Courts and 
semi-legal departments. 

Parliament, which fixed the solicitors’ scale of costs over 
sixty-five years ago, on a basis long since out of date, refuses to 
consider the matter. Meanwhile, the Treasury demands that 
the Law Courts and legal departments shall be self-supporting 
and milks the profession on which it most depends for collection 
of its revenue. 

The attack by the correspondent to Law Notes on the 
Council of Ths Law Society is unjust and ill-informed. Instead 
of girding against the Council, those who think like him would 
do better by joining The Law Society or the Solicitors’ Managing 
Clerks’ Association (according to their status) and help them to 
secure fair treatment for solicitors and their clerks. 


London, S.E.22. CLERICUS. 


REVIEW 


A Concise Guide to Solicitors’ Costs. 
SANDERS, Solicitor. 1946. London: 
(Publishers), Ltd. 25s. net. 

Mr. Sanders has compiled a book which contains useful notes 
and information on solicitors’ costs. He states that his aim is 
to benefit junior members of the profession and those requiring 
a refresher course. This object will be achieved but we feel 
that precedents in everyday use and easily adaptable should 
have been substituted for Tables of Fees, Appendix N, and the 
Table of Estate Duty, which is not properly chargeable in a bill 
of costs, and is liable to revision. Indeed, this has already 
happened in the recent Budget. The author gives his reasons 
for omitting precedents and suggests reference (not always 
convenient) to other costs books for these. We feel that the 
Tables of Conveyancing Scale Fees, without the 50 per cent. 
addition, should also have been included, and the additions of 
33} per cent. or 50 per cent. could be added, and thus save calcula- 
tions in cases where the scale fees carried 331 per cent. 

The suggestions made do not detract from the value of the book, 
but we think, if adopted, they would provide the costs clerk with 
a useful guide. 


By H. C. HARDCASTLE 
Butterworth & Co. 


BOOKS RECEIVED 
The Teaching of Law in Indian Universities. By A. A. A. 


FyzExE, of the Middle Temple, Barrister-at-Law. 1946. pp. 16. 
Reprinted from The Law College Magazine, Bombay. 


“Now this policy witnesseth.”” Some thoughts on the freedom 


and responsibility of British Insurance. By JuNIPER. 1946. 
pp. 58. London: Stevens & Sons, Ltd. 2s. 6d. net. 
The North Carolina Law Review. Vol. 24, No. 2. February, 


1946. 
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Fourth (Cumulative) Supplement to Fourth Edition of Rayden 
on Divorce. By F. C. Ortway, of the Probate and Divorce 
Registry. 1946. pp. xvi and 150. London: Butterworth 
and Co. (Publishers), Ltd. Main work and Supplement : 
70s. net; Supplement only: 10s. 6d. net. 


The A.B.C. Air Guide. June, 1946. London: 
and Co. (Publishers), Ltd. 2s. 6d. net. 


All you need for the Bar Final. A condensed cram-book. By 
GRAHAM Brooks, of the Middle Temple, Barrister-at-Law. 
Fourth Edition by R. MiLtner, M.A. (Cantab.), of the Inner 
Temple, Barrister-at-Law. 1946. pp. iv and 192. London : 
Sweet & Maxwell, Ltd. 8s. 6d. net. 

Principles of the Law of Libel and Slander. 
Button, B.A., of the Inner Temple, Barrister-at-Law. 
Edition. 1946. pp. xxiii and (with Index) 255. 
Sweet & Maxwell, Ltd. 15s. net. 

Cockle’s Cases on Evidence. By ERNEST CockLeE, of Gray’s 
Inn, Barrister-at-Law. Seventh Edition by Lewis FREDERICK 
STURGE, of the Inner Temple, Barrister-at-Law. 1946, pp. lvii 
and (with Index) 626. London: Sweet & Maxwell, Ltd. 
£1 5s. net. 

Concise E.P.T. and N.D.C. By A. G. McBain, Chartered 
Accountant. Third Edition. 1946. pp. xvi and (with Index) 
188. London: Sweet & Maxwell, Ltd. 12s. 6d. net. 


Cockle & Hibbert’s Leading Cases in Common Law. By 
H. J. S. Jenkins, of the Inner Temple, Barrister-at-Law. 
Third Edition. Intwo volumes. 1946. Volume I—Contracts. 
pp. xxiv and (with Index) 515. London: Sweet & Maxwell, 
Ltd. /1 12s. 6d. net. 

Rating Valuation Practice. By Puitie R. BEAN and ARTHUR 
Lockwoop, Chartered Surveyors. With a Foreword by 
Haro_p B, Wit.iams, LL.D. (Lond.), of the Middle Temple, 
Barrister-at-Law. 1946. pp. xvii and (with Index) 220. 
London: Stevens & Sons, Ltd. 21s. net. 

Hill’s Town and Country Planning and the Restriction of Ribbon 


Thos. Skinner 


By WILFRED A. 
Second 
London : 


Development. By H. A. HILt, M.A., of Gray’s Inn, Barrister- 
at-Law. 1946. pp. xlviii, 866 and (Index) 41. London: 
Butterworth & Co. (Publishers), Ltd.; Shaw & Sons, Ltd. 
50s. net. 


The Problem of Pre-war Contracts in Peace Treaties. [Dy 
Ernst Worrr, Dr. Jur. (Berlin). With a Foreword by Sir 
ARNOLD McNarr. 1946. pp. xii and (with Index) 143. 
London: Stevens & Sons, Ltd. 12s. 6d. net. 


The New York University Law Quarterly Review. 
No. 1. January, 1946. 

Wurtzburg’s Law relating to Building Societies. By G. W. 
Know es, M.A., of the Middle Temple, Barrister-at-Law. 
Ninth Edition. 1946. pp. xxx and (with Index) 393. London : 
Stevens & Sons, Ltd. ; Sweet & Maxwell, Ltd. 25s. net. 

Trial of William Joyce. Edited by J. W. Hatt, M.A., B.C.L. 
(Oxon), of the Middle Temple, Barrister-at-Law. 1946. 
Notable British Trials Series. pp. 312. London: Wm. 
Hodge & Co., Ltd. 15s. net. ' 

Burke’s Loose-leaf War Legislation. Edited by HAROLD PARRISH, 
Barrister-at-Law. 1945-46 Volume, Parts 4 and 5. London: 
Hamish Hamilton (Law Books), Ltd. 

Burke’s Encyclopaedia of War Damage and Compensation. 


Vol. XXI. 


Edited by Harotp Parrish, Barrister-at-Law. Supple- 
mental Part 23. London: Hamish Hamilton (Law Books), 
Ltd. 


OBITUARY 


Sir JOHN WALLIS 


The Rt. Hon. Sir John Edward Power Wallis, Chief Justice of 
Madras from 1914 to 1921, and a Member of the Judicial Com- 
mittee of the Privy Council from 1926, died on Saturday, 8th June, 
aged cighty-four. He was called by the Middle Temple in 1886, 
and was editor of the State Trials (New Series), vols. 4-8. In 1892 
he was appointed Inns of Court Reader in Constitutional Law. 
He went to India in 1891 as Advocate-General for Madras, was 
appointed 2 Judge of the Madras High Court in 1898, and was 
knighted in 1912. 

Mr. HERBERT HANKINSON 


Mr. Herbert Hankinson, Town Clerk of Northampton for 
twenty-six years until his retirement in 1938, died on Thursday, 
30th May, aged eighty-five. He was admitted in 1882. 
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NOTES OF CASES 


COURT OF APPEAL 
Weatherley v. Weatherley 

Scott and Tucker, L.JJ., and Evershed, J. 16th April, 1946 
Divorce—Wife’s vefusal to continue marital intercourse—W hether 

desertion—Matrimonial Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6, 

b; pa; 6. 2. 

Appeal from a decision of Bucknill, J. 

A husband and wife were married in May, 1941, and lived a 
normal married life until November, 1941, when, the husband 
having come home on leave from the Royal Air Force, the wife 
informed him that she had “ finished with ”’ marital intercourse. 
They continued to share the flat which was the matrimonial 
home until June, 1943, when, after the wife had again refused 
to resume normal married relations, they separated. The 
husband’s petition for divorce for desertion presented in 
February, 1945, and not defended, was dismissed by Bucknill, J., 
following Jackson v. Jackson [1924] P. 19. The husband 
appealed. (Cur. adv. vult.) 

Scott, L.J., reading a dissenting judgment, said that the 
question at issue was one of extreme importance because it went 
to the very root of the marriage relationship. In his opinion, 
by having refused her husband marital intercourse, there being 
no physical defects on either side, the wife had deliberately 
broken up the matrimonial home and brought to an end the 
matrimonial life so far as she was able to bring those results about. 
When the Matrimonial Causes Act, 1937, was passed “‘ desertion ”’ 
was already a well-known and rather wide conception in 
matrimonial Jaw; and Parliament must be presumed to have 
used it in its current connotation. Desertion had always been a 
matrimonial wrong and offence. Broadly speaking, it implied 
dereliction from matrimonial duty. Wilful departure from the 
marital home with no animus revertendi was by no means the only 
form which desertion took. The question of law in the case was 
whether the right of each spouse to the co-operation of the other 
in normal marital intercourse for the procreation of children 
occupied so important a place in the totality of the marriage 
relationship that a definite and unqualified refusal, expressed and 
intended to be permanent, constituted “ desertion.’’ Whenever 
celebrated, the marriage recognised by English law as true 
marriage was primarily a Christian marriage. The marriage 
service in the Book of Common Prayer stated the causes for 
which matrimony was ordained as being, first, the procreation of 
children ; secondly, for a remedy against sin; and, thirdly, for 
the mutual society, etc., that the one ought to have of the other. 
If those were the essentials of marriage, the conduct of this wife 
had repudiated all three. On marriage depended the creation of 
the family on which, in turn, depended the welfare of the nation. 
In both analyses, the religious and the secular, the physical union 
took first place, as was right for the maintenance of the nation. 
After reviewing the authorities, none of which, he said, was 
directly in point, much less binding on the court, his lordship 
gave his reasons for holding Jackson v. Jackson, supra, dis- 
tinguishable from the present case, and said that he would allow 
the appeal. 

Tucker, L.J., said that the high-water mark of the case for 
the husband was the dictum of Sir Francis Jeune, P., in Synge 
v. Synge (1900) P. 180, at p. 196, that the wife who had ceased 
to permit marital relations had not been deserted by her husband, 
but, rather, had deserted him. The Court of Appeal ([1901 
P. 317) had refrained from giving any decision on that point. 
The court had never attempted to formulate an exhaustive 
detinition of desertion. The precise question involved in the 
present appeal had arisen for decision in Jackson v. Jackson, 
supra. The basis of that decision was that, to constitute 
desertion, there must be living apart, and that mere refusal of 
sexual intercourse when the parties were in all other respects 
living normally together, though a breach of one of the obligations 
of marriage, could not alone amount to desertion. In the 
Matrimonial Causes Act, 1937, it was for the first time provided 
that desertion alone should constitute ground for divorce. The 
Legislature, in so acting and in refraining from defining desertion, 
must, he thought, be taken as accepting the tests which had 
hitherto been applied in the courts, including the emphatic 
pronouncement of the President in Jackson v. Jackson, supra, 
that mere refusal of sexual intercourse could not by itself constitute 
desertion, and he thought that the word in s. 2 of the Act of 1937 
should be construed with that limitation. In the case of refusal 
to consummate the marriage, the Act gave to the aggrieved party 
the remedy of a decree of nullity. It was difficult to suppose 
that, had the Legislature intended to afford a remedy for wilful 
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refusal to continue sexual intercourse, it would not have done so 
in express terms rather than by relying on the courts to give the 
word an interpretation which it had never previously received. 
Apart from that consideration, he was prepared to accept 
Jackson v. Jackson, supra, as authoritative on the question at 
issue in the present appeal. Even if he were wrong in his view 
that the wife’s wilful refusal to continue sexual relations was by 
itself not capable in law of constituting desertion within the 
meaning of s. 2 of the Act of 1937, he would still hold that the 
desertion only took effect when the matrimonial home was 
disrupted by the husband’s departure, and could not be ante- 
dated to the first refusal of sexual intercourse by the wife. Here 
three years had not elapsed between the date of the disruption 
and that of the petition. So long as the husband continued to 
live with the wife he could not say that he had been deserted. 
The appeal failed. 

EVERSHED, J., read a judgment agreeing that the appeal 
should be dismissed. 

CounsEL: Crispin ; Holroyd Pearce, \\.C., and William Latey 
(King’s Proctor). 

Soricitors : Henry I. Sydney & Co. ; King’s Proctor. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


Delaney v. T. P. Smith, Ltd. 


lucker and Cohen, L.JJ., and Wynn-Parry, J. 
29th March, 1946 


Trespass to land—Oral agreement for tenancy—Clandestine entry 
into possession by tenant—Forcible ejectment by owner—Tenant's 
plea of demise defeated by lack of memorandum—Law of Property 
Act, 1925 (15 Geo. 5, c. 20), s. 40. 


Appeal from Coventry County Court. 


The plaintiff entered into an oral agreement with the defendants’ 
agent that he should become a weekly tenant of a house, which 
had been damaged by enemy action, as soon as the repairs had 
been completed. The defendants subsequently decided to sell 
the house and so informed the plaintiff, who, however, 
clandestinely entered into possession. Shortly afterwards the 
defendants forcibly ejected the plaintiff and his effects, and he 
thereupon brought an action against the defendants for trespass, 
alleging that he was a tenant protected by the Rent Restriction 
Acts. The defendants by their defence pleaded that there was 
no note or memorandum in reference to the alleged tenancy as 
required by s. 40 of the Law of Property Act, 1925. The county 
court judge found that there was no memorandum signed by the 
defendants’ agent sufficient to satisfy the statute, and that 
there had been no part performance, but held that the plaintiff 
was not seeking to enforce the agreement by action, as he had 
entered into possession of the premises; that the defendants 
were seeking to justify their trespass by alleging that the 
agreement was not in writing; that their justification was, 
however, defeated by proof of the agreement, and that the 
plaintiff was therefore entitled to damages for the trespass. 
The defendants appealed. 

Tucker, L.J., in a written judgment in which Cohen, L.J., 
concurred, said that no doubt a plaintiff in an action of trespass 
to land need only in the first instance allege possession. That 
was sufficient to support his action against a wrongdoer, but was 
not sufficient as against the lawful owner; and in an action 
against the freeholder the plaintiff must at some stage of the 
pleadings set up a title derived from the defendant. His lordship 
referred to “‘ Bullen & Leake’s Precedents,”’ 3rd ed., pp. 802 and 
803 ; Ryan v. Clark (1849), 14 Q.B.D. 65, at p.71 ; and Sutton’s 
‘“ Personal Actions at Common Law,” p. 185. That being the 
nature of the plea, where the plaintiff relied on a demise from 
the defendant he had to plead it in his replication, and any 
defence thereto had to be set up by way of rejoinder (see Wilkins 
v. Boutcher (1842), 3 M. & G. 807). Despite the considerable 
latitude allowed with regard to pleadings in the county court, 
s. 40 of the Law of Property Act, 1925, dealt with procedure, and 
must be pleaded ; and it had been pleaded in the present case. 
The plaintiff was at some stage bound to rely on the oral agreement 
of tenancy. He had elected to do so in his particulars of claim, 
and, in his (his lordship’s) view, s. 40 of the Act of 1925, as pleaded, 
was an answer to the claim. The appeal succeeded. 

Wynn-Parry, J., read a judgment agreeing. 

CounseEL: Iliffe; W. 1. James. 

Soricitors : Griffith & Son, for John Varley, Coventry ; Julius 
White & Bywaters, for Penman, Johnson & Ewins, Coventry. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
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COURT OF CRIMINAL APPEAL 


R. v. Grondkowski 
R. v. Malinowski 
Lord Goddard, C.J., Hilbery and Sellers, JJ. 
25th March, 1946 
Criminal law—Persons charged with common design—Defence 
of each an implication of other—Separate trials—Discretion of 
judge. 

Appeal from conviction. 

The appellants were convicted of murder at the Central Criminal 
Court before Croom-Johnson, J., and sentenced to death. The 
case against them was that they were engaged in a common design 
to rob the murdered man, who was found in a motor car shot 
through the head. At the trial each appellant endeavoured to 
implicate the other. The main ground of appeal on behalf of 
Malinowski which, alone, calls for a report, was that the trial of 
the two men together constituted a miscarriage of justice, since, 
where it was an essential part of the defence of either of two 
persons charged with a common design that each attacked the 
other, there ought to be separate trials; and that the judge 
had failed to follow the authorities on that point and had given 
no reasons for exercising his discretion to direct a joint trial. 
(Cur. adv. vult.) 

Lorp GopparpD, C.J., reading the judgment of the court, said 
that an application for a separate trial must be made at the outset 
of the trial, though not necessarily before plea, and the judge 
could only act on the material then before him. Prima facie, 
where the essence of the case was that the prisoners were engaged 
in a common enterprise, it was obviously right that they should 
be jointly tried, and in some cases it would be as much in the 
interest of the accused as of the prosecution that they should be. 
It was argued, however, in reliance on R. v. Barnes & Richards 
(1940), 84 Sor. J. 258; 56 T.L.R. 379, that there was now a 
rule of law that, where it appeared that the, or an, essential part 
of one prisoner’s defence amounted to an attack on another, a 
separate trial should take place. In the opinion of the court 
that case was not to be read as laying down that, wherever it 
appeared that one prisoner would lay the blame on another, there 
must be separate trials. The law had always been that it was a 
matter of discretion for the judge at the trial. He must consider 
the interests of justice, which did not mean only the interests of 
the prisoners. If once it were taken as settled that, every time 
it appeared that one prisoner, as part of his defence, meant to 
attack another, a separate trial must be ordered, there would be 
no room for discretion, and a rule of law would be substituted for 
it. That would be contrary to the true interests of justice. 
The matter was correctly dealt with by Darling, J., in R. v. 
Gibbins and Proctor (1918), 82 J.P. 287. The real test was whether 
the exercise of the discretion had resulted in a miscarriage of 
justice. Only if improper prejudice had been created, whether by 
a separate or by a joint trial, would the court interfere. In the 
present case there had been no miscarriage, and the appeal failed. 

COUNSEL: Stevenson, K.C., and Langdon ; Casswell, K.C., and 
Durand ; Hawke. 

SoLicitors: fegistray of the Court of Criminal Appeal ; 
Directoy of Public Prosecutions. 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law. 


BIRTHDAY LEGAL HONOURS 


BARON 

Sir WILLIAM HENky BEVERIDGE. Called by the Inner Temple 

1904. 
PRIVY COUNCILLOR 

Sir HARTLEY WILLIAM SHAWCROss, K.C., Attorney-General. 

Called by Gray’s Inn 1925, and took silk 1939. 
KNIGHTS 

Mr. SUDHANSU MOHAN Bose, Advocate-General, Bengal. 

Mr. CHARLES ERNEST CHRISTOPHER BROWNE, Government 
Parliamentary Agent. Admitted 1902. 

Mr. HERBERT CHARLES FAHIE Cox, Chief Justice, N. Rhodesia. 
Called by the Middle Temple 1915. 

Mr. Joun Patrick Dwyer, Chief Justice of the Supreme 
Court, W. Australia. 

Mr. CyriL THoMAs FLower, Deputy Keeper of the Records, 
Public Record Office. Called by the Inner Temple 1906. 

Mr. HuGH MaTHESON Foster, President of The Law Society. 
Admitted 1907. 

Mr. VALENTINE Hovmes, K.C., lately Junior Treasury Counsel. 
Called by the Inner and Middle Temple 1913, and took silk 1945. 

Mr. Epwarbd ENocu JENKINS, Chief Justice, Nyasaland. 
Called by Gray’s Inn 1924. 
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Mr. Harry Jepucott, Honorary Manufactured Foods Adviser 
to the Minister of Food. Called by the Middle Temple 1925. 

Mr. Justice NurAL AZEEM KHUNDKAR, Puisne Judge, Calcutta 
High Court. Called by Lincoln’s Inn 1918. 

Mr. Justice ALBERT SORTAIN ROMER MACKLIN, I.C.5., 
Judge, Bombay High Court. 

Mr. Justice KaAsARAGOD PATANASHETTI 
Puisne Judge, Madras High Court. 

Mr. Justice ABDUL RAsHID, Puisne Judge, Lahore High Court. 

Mr. FREDERICK WILLIAM RICHARDS, lately Senior Puisne 
Judge of the Supreme Court, S. Australia. 

Mr. HAROLD LEONARD SAUNDERS, Comptroller-General of 


Puisne 


LAKSHMANA RAO, 


Patents, Designs and Trade Marks, H.M. Patent Office. Called 
by the Middle Temple 1923. 
ORDER OF THE BATH 
C.B. 
Mr. E. S. Hitt, Under-Secretary, Ministry of Town and Country 


Planning. Called by Gray’s Inn 1921. 
ORDER OF ST. MICHAEL AND, ST. GEORGE 
C.M.G. 
Mr. J. R. BarTHOLOMEW, Senior Stipendiary Magistrate, 
Dunedin. 
Mr. G. G. FitzMAuRIceE, Second Legal Adviser, Foreign Office. 
Called by Gray’s Inn 1925. 
Mr. W. O. Hart, lately Head of the British Merchant Shipping 
Mission, Washington. Called by Lincoln’s Inn 192s. 
Mr. V. A. LEwits, Puisne Judge of the High Court, S. Rhodesia. 
Mr. N. E. K. Nasu, a member of the News Department, Foreign 
Office. Called by Gray’s Inn 1924. 
Mr. K. O. Roperts-Wray, Legal Adviser, Colonial Office and 
Dominions Office. Called by the Middle Temple 1924. 
ROYAL VICTORIAN ORDER 
K.C.V.O. 
The Hon. JASPER NICHOLAS RIDLEY. 
Temple 1913. 


Called by the Inner 


M.V.O.—FowurtTH CLAss. 
Mr. BERNARD PERCY ALTON. Called by Gray’s Inn 1944. 
ORDER OF THE BRITISH EMPIRE. 
K.B.E. 
HERBERT RALPH HONE, Chief Civil 
Called by the Middle Temple 1924. 
MATHEW, Director of Public Prosecutions. 


Major-General Affairs 
Officer, Malaya. 
Mr. THEOBALD 
Admitted 1928. 
C.B.E. 
Mr. D. L. Bateson, Chairman, 
Committee. Admitted 1922. 
Major A. FitzM. Givcurist, Official Solicitor, Supreme Court 
of Judicature. Admitted 1903. 
O.B.E. 
Mr. A. Ey Boyton, lately Additional Magjstrate, Bulawayo, 
S. Rhodesia. 
Mr. R. J. A. P. bE GLANVILLE, lately Acting Assistant Attorney- 
General, Bahamas. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 


London Price Regulation 


No. 791. Consumer Rationing (Amendment) (No. +) Order. 
June 3. 

No. 802. Control of Paper (No. 75) Order. June 3. 

No. 788. Control of Wool (No. 30) Order. May 31. 

No. 811. Defence. Order in Council amending the Sixth 
Schedule to the Defence (General) Regulations, 
1939. June 4. 

No. 790. Delegation of Emergency Powers (Ministry of 
Finance for Northern Ireland) Order. June 3. 

No. 805. Egg Products. Order amending the Egg Products 
(Control and Maximum Prices) Order, 1943. 
June 4. 

No. 810. Exchange of Securities Rules. June 3. 


Fish (Control and 
June 4. 


Fish. Order amending the 
Maximum Prices) Order, 1946. 


No. 806. 


No. 781. Furnished Houses (Rent Control) Regulations. 
May 30. 

No. 779. Herring Industry (Amending) Scheme. May 27. 

No. 780. National Health Insurance (Medical Benetit) 
Amendment Regulations (Scotland) (No. 2). June 1. 

No. 792. National Health Insurance (Navy, Army and Air 
Force Auxiliary Services Emergency Provisions) 
Regulations. June 1. 

No. 798. Pensions Appeal Tribunals (Scotland) (Amendment) 


Rules. May 28. 
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No. 796. Sea-Fishing Industry (Restriction of Fishing in 
Northern Waters) Suspension Order. May 31. 
Trading with the Enemy (Authorisation) (French 

Indo-China) Order. June 6. 

Trading with the Enemy (Custodian) (Amendment) 
(French Indo-China) Order. June 6. 

Wool. Order revoking the Control of Woollen and 
Worsted Clippings and other Residues (No. 2) 
Order, 1942. May 31. 

Woven Wool Cloth (Manufacture 
(Consolidation) Directions. June 4. 


PROVISIONAL RULES AND ORDERS, 1946 
Health Insurance (Medical Benefit) Amendment 
Regulations (No. 2). May 30. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2. 


NOTES AND NEWS 


Honours and Appointments 

Mr. EpwArRD WARBURTON JONES, LL.B., has been appointed 
Chancellor of the Diocese of Derry and Raphoe in succession 
to the late Judge Thompson, Recorder of Belfast. 

The King has appointed Sir HARILAL JEKISONDAS KANIA 
to be a Judge of the Federal Court of India on the retirement of 
Sir Srinivasa Varadachariar. 

Mr. TRISTRAM DE LA POER BERESFORD, K.C., has_ been 
appointed a Commissioner of Assize on the North-Eastern Circuit, 
and will sit in addition to Mr. Justice Lynskey and Mr. Justice 
Sellers. 


No. 816. 
No. 817. 


0. 787. 


.0. 797. and Supply) 


National 


Notes 
An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26, Portland Place, W.1, on Thursday, 
27th June, 1946, at 8.15 p.m., when a paper will be read by 
Mr. T. Paterson Owens, Chief Inspector, Children’s Branch, Home 
Office, on ‘‘ Approved Schools and Remand Homes.” 


The Chancellor of the Exchequer has announced in the House 
of Commons an income tax concession under which anyone 
working abroad, who was interned by the enemy and came to this 
country to recuperate, will not be regarded as resident in this 
country for the current income tax year if he returns to his work 
abroad before 6th April, 1947. The Chancellor said that he 
regarded these cases as worthy of the most sympathetic treatment 
and that he would do his utmost to give publicity to the concession. 

The report of the British legal mission to Greece has now 
been issued as a White Paper (Cmd. 6838). The mission was 
appointed in November by the Foreign Secretary in response to 
an invitation by the Greek Government. The mission suggests 
that tribunals should be set up consisting of two lawyers and 
presided over by a judge of First Instance or by a judge of the 
Court of Appeal, university professors of law being eligible to sit 
on such tribunals as well as practising lawyers. All further 
arrests for offences alleged to have been committed during the 
occupation and the civil war should, it is suggested, be expressly 
forbidden by law. 

It is proposed to form a section of the Society for Cultural 
Relations between the Peoples of the British Commonwealth 
and the U.S.S.R., to cover jurisprudence, law, criminology and 
kindred subjects. The section would establish contact with 
Soviet lawyers, judges, prison governors, experts in juvenile 
delinquency, professors of law, the Ministry of Justice and the 
legal workers’ trade union. A preliminary meeting will be held 
at a committee room at the House of Commons, booked in the 
name of Mr. D. N. Pritt, on Monday, 24th June, at 6 p.m., to 
discuss the proposal. All those interested are welcome. Those 
unable to attend are invited to send their suggestions for the 
activities of the section to the Secretary, Miss Judith Todd, 
98, Gower Street, Bloomsbury, W.C.1. 


GENERAL COUNCIL OF THE BAR 
PosTaL BALLOT AND THE ELECTION 

The postal ballot of the Bar has resulted in 485 votes in favour 
of the new Draft Constitution and sixty-two votes against. 

By the direction of the Attorney-General the annual general 
meeting of the Bar, 1946, will be formally closed at noon on 
Monday, 17th June, and the new Constitution will came into force. 

Election.—There will be forty-eight vacancies to be filled, of 
whom twelve must be of the Inner Bar, twenty-four of the Outer 


THE SOLICITORS’ 
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Bar, of whom not less than six shall be of less than ten years’ 
standing at the Bar, and proposal forms for candidates at the 
election can be obtained by application to the Council Office. 

All proposal forms must reach the office by noon on Monday, 
Ist July. 

Voting will take place between Monday, 15th July, and Monday, 
29th July (first post). 

Voting papers will be sent on or about 12th July to every 
barrister whose professional address in the United Kingdom 
appears in the 1945 Law List, or has otherwise been notified to 
the Secretary. 

A barrister whose address is not included as above may obtain 
a voting paper upon his written or personal application to the 
office of the Council. 

E. A. Gopson, 
5 Stone Buildings, Secretary. 
Lincoln’s Inn, W.C.2. 
13th June, 1946. --—— 


Wills and Bequests 

Mr. C. S. Baily, solicitor, of St. Ives, Hunts., left £50,206, with 
net personalty £50,168. 

Mr. F. W. Billson, solicitor, of Leicester, left £162,958, with 
net personalty £147,588. 

Mr. F. R. Burrow, barrister-at-law, left £7,631, with net 
personalty £5,992. 

Mr. R. A. Johnson, solicitor, of Accrington, left £11,439, with 
net personalty £9,959. 


COURT PAPERS 


SUPREME COUKT OF JUDICATURE 
TRINITY SITTINGS, 1946 
HIGH COURT OF JUSTICE—CHANCERY DIVISION 
Mr. Justice VAISEY 
Such business as may from time to time be notified 
Mondays—Chambers Summonses (Group A) 


Group A.—Mr. Justice RoxBURGH 

Mondays—Bankruptcy Business. 

Tuesdays—Motions, Short Causes, Petitions, Procedure Summonses, 
Further Considerations and Adjourned Summonses. 

Wednesdays—Adjourned Summonses. 

Thursdays—Adjourned Summonses. 

Fridays—Motions and Adjourned Summonses. 

Bankruptcy Motions will be heard on Mondays, 24th June and 
15th July. 

Bankruptcy Judgment Summonses will be 
Ist and 22nd July. 

A Divisional Court in Bankruptcy will sit on Monday, 8th July. 

Mr. Justice WyNN-PARRY 
Mr. Justice WyNN-ParRy will sit for the disposal of the Witness List. 
Group B.—Mr. Justice EVERSHED 
Mr. Justice EVERSHED will sit for the disposal of the Witness List. 
Mondays—Compames Business. 
Mr. Justice ROMER 

Mondays—Chambers Summonses (Group B). 

Tuesdays -Motions, Short Causes, Petitions, Procedure Summonses, 
Further Considerations and Adjourned Summonses. 

Wednesdays—Adjourned Summonses. 

Thursdays—Adjourned Summonses. 

Fridays—-Motions and Adjourned Summonses. 

Lancashire Business will be taken on Thursdays, 27th June, and 
1ith and 25th July. 


heard on Mondays, 


TRINITY SITTINGS, 1946 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota. Court I. VAISEY. 
Mr. Jones Mr. Blaker Mr. Andrews 
Reader Andrews Jones 
Hay Jones Reader 
Farr Reader Hay 
Blaker Hay Farr 
Andrews Farr Blaker 
Group A. Group B. 
Mr. Justice Mr. Justice Mr, Justice Mr. Justice 
ROXBURGH WyNN-PARRY EVERSHED ROMER 
Non-Witness. Witness. Witness. Non-Witness 
Mon., June 24 Mr. Farr Mr. Hay Mr. Jones Mr. Reader 
Tues., 25 Blaker Farr Reader Hay 
we. is. ae Andrews Blaker Hay Farr 
Thurs., ,, 27 Jones Andrews Farr Blaker 
Fri., ‘sa Reader Jones Blaker Andrews 
Sat., ,. ae Hay Reader Andrews Jones 


Date. 
Mon., June 24 
7. ,, “2 
Wed., ,, 26 
aeur., .. 27 
Fri., . ~—2 
Sat., / 


Date. 











